
307

Office of Assistant Secretary for Housing, HUD § 232.615

of fire safety equipment, its installa-
tion, and such other work to be per-
formed by the contractor as necessary 
to meet the requirements of the Sec-
retary of Health and Human Services 
and the Commissioner. A lump sum 
contract shall provide for the payment 
of a specified amount. A cost plus con-
tract shall provide for the payment of 
the contractor’s actual cost of compli-
ance with the requirements of the con-
tract, plus such allowance for overhead 
and profit as may be approved by the 
Commissioner and shall provide that 
the total cost under the contract shall 
not exceed an upset price as approved 
by the Commissioner. 

(b) If agreed to by the general con-
tractor and borrower, a lump sum form 
of contract between the borrower and 
the general contractor may be used un-
less the Commissioner determines that 
a cost plus contract with a maximum 
upset price is necessary to protect the 
interests of the borrower or the Com-
missioner.

COST CERTIFICATION REQUIREMENTS

§ 232.610 Certification of cost require-
ments. 

(a) Certificate and adjustment. No loan 
shall be insured unless: 

(1) A certification of actual cost is 
made by the contractor in cases in 
which a cost plus form of contract is 
used; and 

(2) The amount of the loan is ad-
justed to reflect the actual cost to the 
borrower of the improvements when ei-
ther a cost plus or lump sum form of 
contract is used. 

(b) Cost computation. The term actual 
cost of the improvements shall mean the 
cost to the borrower of the improve-
ments, after deducting the amount of 
any kickbacks, rebates, or trade dis-
count received in connection with the 
improvements, and including the 
amounts paid under any contract for 
the improvements, labor, materials, 
and for any other items of expense ap-
proved by the Commissioner. 

(c) Statement of facts. Any agreement, 
undertaking, statement or certifi-
cation required in connection with cost 
certification shall specifically state 
that it has been made, presented and 
delivered for the purpose of influencing 

an official action of the Commissioner 
and may be relied upon as a true state-
ment of the facts contained therein. 

(d) Incontestability. Upon the Commis-
sioner’s approval of the cost certifi-
cation, such certification shall be final 
and incontestable except for fraud or 
material misrepresentation on the part 
of the borrower. 

(e) Records. The borrower shall keep 
and maintain adequate records of all 
costs of any construction improve-
ments or other cost items not rep-
resenting work under the general con-
tract and shall require the builder to 
keep similar records and, upon request 
by the Commissioner, shall make 
available for examination such records, 
including any collateral agreements.

ELIGIBLE BORROWERS

§ 232.615 Eligible borrowers. 
(a) In order to be eligible as a bor-

rower under this subpart the applicant 
shall be a profit or non-profit entity, 
which owns a nursing home or inter-
mediate care facility for which the 
Secretary of Health and Human Serv-
ices has determined that the installa-
tion of fire safety equipment in such 
facility is necessary to meet the appli-
cable requirements of the Secretary of 
Health and Human Services for pro-
viders of services under Title XVIII and 
Title XIX of the Social Security Act 
and that upon completion of the instal-
lation of such equipment the nursing 
home or intermediate care facility will 
meet not only the applicable fire safety 
requirements of HHS but will meet 
other pertinent health and safety re-
quirements of HHS for providers of 
such services. At the time of applica-
tion, a nursing home or intermediate 
care facility need not be providing such 
services if upon completion of installa-
tion such home or facility will meet 
other pertinent health and safety re-
quirements of HHS for providers of 
such services. In lieu of a facility being 
able to meet HHS’s requirements for 
other pertinent health and safety re-
quirements at the time of application, 
HHS may accept a list of deficiencies 
from the State Agency responsible for 
determining compliance with HHS’s re-
quirements for other pertinent health 
and safety requirements for providers 
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of such services along with a plan pre-
pared by the applicant for correcting 
those deficiencies. In such event, HHS 
will inform HUD that, if the facility 
complies with such plan, the facility 
will meet the applicable health and 
safety requirements of HHS for pro-
viders of services under Titles XVIII 
and XIX of the Social Security Act 
upon the installation of the fire safety 
equipment. Until the termination of all 
obligations of the Commissioner under 
an insurance contract under this sub-
part and during such further period of 
time as the Commissioner shall be the 
owner, holder, or reinsurer of the loan, 
the borrower shall be regulated or re-
stricted by the Commissioner as to 
methods of operation including re-
quirements for maintenance of fire 
safety equipment. 

(b) Also eligible as a borrower shall 
be a profit or nonprofit entity which 
owns an assisted living facility or 
board and care home for which HUD 
has determined that the installation of 
fire safety equipment is approvable 
under the definition contained in 
§ 232.500(c). 

[39 FR 28966, Aug. 12, 1974; 39 FR 30349, Aug. 
22, 1974, as amended at 50 FR 37523, Sept. 16, 
1985; 59 FR 61228, Nov. 29, 1994]

§ 232.616 Disclosure and verification of 
Social Security and Employer Iden-
tification Numbers. 

To be eligible for mortgage insurance 
under this subpart, the mortgagor 
must meet the requirements for the 
disclosure and verification of Social 
Security and Employer Identification 
Numbers, as provided by part 200, sub-
part U, of this chapter. 

(Approved by the Office of Management and 
Budget under control number 2502–0118) 

[54 FR 39695, Sept. 27, 1989]

SPECIAL REQUIREMENTS

§ 232.620 Determination of compliance 
by HHS. 

An application under this subpart 
must be accompanied by a statement 
from the Secretary of Health and 
Human Services, or his designee, that 
the Secretary has determined that the 
physical plant of the facility, when the 
fire safety equipment has been in-
stalled, will be in compliance with the 

HHS requirements for fire safety and 
will meet other pertinent health and 
safety requirements of HHS for pro-
viders of services under title XVIII and 
XIX of the Social Security Act (Medi-
care and Medicaid). In lieu of a facility 
being able to meet HHS’s requirements 
for other pertinent health and safety 
requirements at the time of applica-
tion, HHS may accept a list of defi-
ciencies from the State Agency respon-
sible for determining compliance with 
HHS’s requirements for other pertinent 
health and safety requirements for pro-
viders of such services along with a 
plan prepared by the applicant for cor-
recting those deficiencies. In such 
event, HHS will inform HUD that, if 
the facility complies with such plan, 
the facility will meet the applicable 
health and safety requirements of HHS 
for providers of services under titles 
XVIII and XIX of the Social Security 
Act upon the installation of the fire 
safety equipment. The architectural 
exhibits, as approved, by HHS, together 
with any commitment requirements 
HHS deems appropriate, must accom-
pany the statement. In the case of In-
termediate Care Facilities, the state-
ment by HHS to HUD will be based 
upon a determination that the facility 
has been approved in accordance with 
applicable HHS statutes and regula-
tions, subject to the proper installation 
of the proposed equipment.

§ 232.625 Discrimination prohibited. 

Any contract or subcontract exe-
cuted for the installation of equipment, 
or construction of improvements to the 
project shall provide that there shall 
be no discrimination against any em-
ployee or applicant for employment be-
cause of sex, religion, race, color, creed 
or national origin.

§ 232.630 Assurance of completion. 

If the property upon which the fire 
safety equipment is to be installed is 
subject to a mortgage insured or held 
by the Commissioner pursuant to sub-
part B of this part, the Commissioner 
may require such assurance of comple-
tion of the contract for installation as 
he may from time to time prescribe.
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